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M E M O R A N D U M

TO:

FMI Members


FROM:
Deborah White


DATE:
January 14, 2009

RE:
Final Rule for Country of Origin Labeling of All Covered Commodities


Tomorrow, the Agricultural Marketing Service (AMS) of the U.S. Department of Agriculture (USDA) is expected to publish its final rule for country of origin labeling of all covered commodities (including fish and shellfish) in the Federal Register.
  Publication of the final regulation will finalize the various regulatory proceedings that have been pending since 2003 for all of the covered commodities.
  The rule takes effect on March 16, 2009.  The preamble indicates that the 6 month period of “informed compliance” that the Agency implemented with the interim final rule (IFR) published in July 2008 will remain in effect through the end of March 2009, but will not be extended.  Accordingly, enforcement may begin as early as April, 2009.
  
I.
Executive Summary

The country of origin labeling law requires retailers to inform consumers of the country of origin of all covered commodities: whole muscle cuts of and ground beef, pork, lamb, chicken, and goat meat; fresh and frozen produce; fish and shellfish; peanuts, pecans, macadamia nuts and ginseng.  Food service and processed foods are exempt from the requirements.

Retailers may provide the information using a wide variety of mechanisms, including labels and stickers.  The final rule does not require the information to appear in a particular type size or in a specific location.  Retailers are allowed to combine like covered commodities from more than one country in a single bin, provided that the labeling reflects the countries present.  USDA cautions against “single signs” announcing country of origin for broad categories of products, particularly in the meat department.  

The rule reflects the strict standards for U.S. country of origin labeling found in the statute and interprets the complex requirements for identifying the country of origin of whole muscle cuts of meat from livestock that may have been born, raised or slaughtered in countries other than the United States. The final rule directs retailers to pass forward the country of origin information that they receive from their suppliers and protects retailers from liability if they do so, provided that they have not “willfully disregarded” information to the contrary.  

Recordkeeping requirements under the final regulation are improved from the 2008 interim final rule, based in part on FMI’s recommendations, but may still present challenges.  USDA still expects retailers to be able to verify country of origin of products sold at retail.  Under the final rule, retailers can rely on the label of so-called “pre-labeled” products to verify country of origin, even if the information is only on the master container. In practice, however, retailers will need a means to verify the country of origin for products that are only “pre-labeled” on the master container (which may be discarded) and not “pre-labeled” individually. The final rule no longer requires retailers to maintain such verification information at store level for one year past retail sale.  Retailers are now only required to have this information until the product is sold and will have 5 business days to produce it, thereby allowing the information to be maintained off-site.

In addition to the origin verification records, retailers must maintain basic information on their suppliers for one year.  Intermediary suppliers, such as wholesalers must maintain information on their “immediate previous source” and “immediate subsequent recipient” for one year from the date of the transaction.  Supplier and customer information for both retailers and wholesalers is likely to be available in existing records.

The preamble to the regulation reflects the significant changes to the enforcement standard obtained in the 2008 Farm Bill. Specifically, USDA may not fine any person covered by the rule, unless the Agency notifies the entity and provides 30 days in which the person may cure the problem. Upon completion of the 30-day period, USDA may issue a fine of up to $1000 per violation (reduced from $10,000 per violation) only if the entity has not made a good faith effort to comply and continues to willfully violate the statute.  USDA may rely on state authorities to conduct audits but will govern enforcement federally.  State origin labeling laws are preempted to the extent that they apply to commodities covered under the federal law.

Recordkeeping and store level execution for the large number of products covered will be the largest obstacles to compliance with the regulation.  FMI will work with its members to develop strategies for both as USDA develops its enforcement programs.

II.
Analysis of Final Regulation

A.
Retailers and Covered Commodities


The final rule continues to reflect the statutory requirement that retailers (as defined in the Perishable Agricultural Commodities Act (PACA)) must provide country of origin information to consumers.  An entity is a “retailer” under PACA if it has invoicing costs for perishable agricultural commodities of $230,000 per year.
  Food service operations, including those in retail stores (such as salad bars, delis, and meal preparation services), continue to be exempt from the requirements.  

The list of covered commodities remains largely unchanged from the IFR.  As prescribed in the statute, “covered commodities” include: whole muscle cuts
 of and ground beef, pork, lamb, chicken and goat meat;
 perishable agricultural commodities;
 fish and shellfish; and peanuts, pecans, macadamia nuts and ginseng.  The final rule includes mutton in the definition of lamb; mutton had been excluded in the IFR.  The final rule also defines “ground beef” as set forth in 9 CFR 319.15(a) (“Chopped beef, ground beef”) and 9 CFR 319.15(b) (“Hamburger”), but now omits “beef patties,” which are defined in Section 319.15(c).  


Under the statute, a covered commodity that is an ingredient in a processed food item will not be subject to the country of origin labeling requirements.  As urged by FMI and others, USDA maintained the definition of “processed” foods that was first articulated in the seafood interim final rule and was reiterated in the July 2008 IFR.  Thus, an otherwise covered commodity will not be subject to country of origin labeling if it has either “undergone specific processing resulting in a change in the character of the covered commodity” or “been combined with at least one other covered commodity or substantive food component.” Stated examples include teriyaki flavored pork loin, meatloaf, breaded chicken tenders, fruit medley, mixed vegetables, and a salad mix that contains lettuce and carrots and/or salad dressing.  


USDA maintained the same list of “specific processing” steps
 in the final rule but clarified some finer points of the “processed food” definition prong regarding combinations of products.  For example, the preamble includes a more extensive list of ingredients that the Agency would not consider substantive food components.
 In addition, USDA noted that the Agency would rely on the U.S. grade standards to determine when a combination of fruits or vegetables is a combination of “other covered commodities.”
  



B.
Country of Origin
 Determination and Designation

The preamble to the final regulation unequivocally states that retailers are expected to pass along the country of origin information provided by their suppliers. The preamble statements to this effect plus the “liability shield” language discussed below provide a basis for retailers to pass along information that they receive without a regulatory obligation to verify its accuracy. USDA states that a retailer is only responsible for initiating the country of origin declaration when the retailer physically commingles product in preparation for retail sale.
  



1.
United States Country of Origin

The country of origin labeling law sets forth strict standards for identifying covered commodities as products of the United States. Although the regulatory text was modified, the preamble indicates that a product that meets the appropriate United States standard may continue to be identified as a product of the United States even if the product was subsequently minimally processed in a foreign country.  Only if the product is “substantially transformed” so that it obtains a new country of origin for purposes of Customs & Border Protection (CBP) regulations will the product lose its U.S. country of origin status.  Furthermore, additional information on production steps that occur in the United States is permitted as long as the information is not precluded by other laws or regulations.  For products that are not covered by the regulation, such as processed foods, retailers and others may make United States country of origin claims, provided the claims are consistent with other federal laws and policies, including, for example, the Federal Trade Commission’s (FTC’s) policy.
  



2.
Imported Covered Commodities

Imported covered commodities that are not substantially transformed after entering the United States retain their origin as declared to CBP at the time the product enters the United States. 



3.
Meat



a.
Whole Muscle Cuts


With few exceptions, meat must be from livestock that has been born, raised and slaughtered in the United States in order to qualify for a United States country of origin designation.  Meat from livestock that was born outside of the U.S., but raised and slaughtered domestically, may be identified as “Product of the U.S. and [country of import];” the countries may be listed in either order.  Meat from livestock that was slaughtered within 14 days of entering the United States must be identified as “Product of [country of import] and the United States.”  In a presumed nod to the concerns expressed by U.S. trading partners, the final rule permits packers to commingle meat derived from each of the foregoing categories and to identify the countries in either order.  


Although the final regulation permits packers to combine meat from livestock of different origins to a limited extent (i.e., during a production day), retailers are more limited in terms of labeling flexibility.  As discussed below, retailers may combine whole muscle cuts of meat of different origin designations in full service meat case trays and label those trays for all such origins, but are only permitted to identify multiple countries of origin on individually packaged products if more than one cut of meat is present and the retailer has a basis to believe that multiple countries are represented in the package.




b.
Ground Product


The statute requires the country of origin designation for ground product to list all countries of origin or all reasonably possible countries of origin for the product.   USDA recognized that grinders will source from multiple countries and, therefore, permits a 60-day inventory window; that is, provided the source material was in the grinder’s inventory within the past 60 days, the origin may continue to be reflected on the package.  In response to FMI’s request, USDA confirmed that this standard also applies to product ground at store level.  


4.
Produce, et al., and State, Regional or Locality Labeling


Perishable agricultural commodities, peanuts, pecans, macadamia nuts and ginseng may only be declared “Product of the U.S.” if they are “exclusively produced” in the United States. USDA re-defined “produced” for these commodities as “harvested.”  


Under the 2008 Farm Bill, retailers may use state, region, or locality labeling in lieu of United States country of origin but only for produce, peanuts, pecans, macadamia nuts and ginseng; USDA expanded this provision to permit the use of state, regional or local labeling for imported products of these types as well. In the preamble, USDA clarified that although state, regional and locality designations are acceptable in place of country of origin, the designations must be “nationally distinct.”  For example, according to USDA, the “Rio Grande Valley” would not be an acceptable designation because consumers would not know whether the product was from Mexico or the United States.  


The preamble also confirms that established state marketing programs will satisfy retailers’ obligations to inform consumers of the country of origin of produce and the assorted covered commodities noted above, provided that the programs meet the requirements to bear a U.S. declaration as specified in the final rule.  Examples of established state marketing programs are “California Grown,” “Go TEXAN,” and “New Jersey Fresh.”
  


5.
Seafood

Consistent with the law and the seafood IFR, the final rule permits wild and farm-raised fish and shellfish to be identified as a product of the United States only if each of the applicable production steps (e.g., hatched, raised, harvested and processed) occurred in the United States, U.S. territorial waters, or on a U.S.-flagged vessel.  Most seafood products either qualify for a U.S. designation or are imported and retain their country of import identification (e.g., “product of [country x]”.)

Under the seafood IFR, USDA required the small number of products that were imported into the United States and then substantially transformed here to be labeled, “From [country X], processed in the United States.” The prescriptive statement and the unusual circumstances in which it was required caused problems for all involved, including inspectors.  The final rule now permits the use of the simpler statement “Product of [country X] and the United States” as an alternative.

6.
Commingled Covered Commodities vs. Bulk Bins (and Stickering Efficacy)


The most recent IFR drew a distinction for the first time between commingled covered commodities and commodities that are displayed in bulk bins.  That distinction has been carried into the final rule and is worth reiterating for clarity.


Expressly defined in the final rule, “commingled covered commodities” means “covered commodities (of the same type) presented for retail sale in a consumer package that have been prepared from raw material sources having different origins.”  7 CFR 65.125. The classic example is a bag of frozen strawberries that were sourced from both the United States and Mexico. USDA expressly states that meat products are not “commingled covered commodities.”  Country of origin must be declared for commingled covered commodities products (generally by the manufacturer) in accordance with existing requirements and generally results in a statement indicating all of the countries of origin reflected in the package.  


USDA addresses products in bulk bins separately from “commingled covered commodities,” although the result is similar.  7 CFR 65.400(d).  As urged by FMI from the outset, the final rule continues to permit retailers to place like covered commodities from more than one country in the same bulk bin provided that the notification for the bin includes all possible country designations available for purchase. USDA cautions, however, that the countries listed should reflect those actually in the display to the extent possible.
  For example, string beans from Mexico and the United States may be included in the same bulk bin with a sign that identifies both countries for as long as it is reasonable to believe that string beans from both countries are on hand in the store and the retailer can document the same; however, if the store has not received string beans from Mexico in several weeks, the sign would not be acceptable to USDA. The final regulation expressly permits retailers to place muscle cuts of meat from more than one country in the same full service meat case bulk display.


As expected, USDA has again declined to specify the number or percentage of items in a bulk bin that must bear a sticker if the retailer is depending on stickers to convey country of origin information.  Rather, USDA stated that “under normal conditions of purchase, consumers would likely be able to discern the country of origin if the majority of items were labeled regardless if additional placards or other information was present.” [sic]
  Stickering efficacy is an issue that may be addressed further as USDA develops enforcement procedures.


C.
Mechanics


1.
Markings 


As in previous regulatory iterations, the final rule continues to allow the use of country of origin information thru a variety of vehicles including a label, placard, sign, stamp, band, twist tie, pin tag, or other clear and visible sign on the covered commodity or on the package, display, holding unit or bin.  Symbols or flags alone are not sufficient.


The final rule addresses the use of “single signage” for the first time in the regulatory proceedings.  USDA cautions that the use of a single sign for an entire commodity type (e.g., chicken) or an entire area (e.g., meat case) may be misleading to consumers.  USDA is concerned that broad claims on a single sign (e.g., “All of our beef is product of the United States”) may inherently encompass products for which no country of origin information is available to the retailer, such as processed products.  Accordingly, we recommend that retailers carefully examine signage to determine the potential scope of products that a reasonable consumer might interpret the sign to cover.

2.
Abbreviations

The final regulation continues to restrict the use of abbreviations to convey country of origin information to consumers to very limited circumstances.
 With the exception noted below, only those abbreviations that are approved for use under the CBP rules are permitted at store level to identify country of origin to consumers.  In addition to the abbreviations identified in the regulation,
 the preamble notes that CBP permits the use of “Holland” in lieu of The Netherlands.  The adjectival form of a country name may be used, provided it is not part of the species name.


New to the final rule, USDA expressly permits the use of abbreviations for state, regional or locality label designations regardless of whether the products are domestically harvested or imported, provided that the official United States Postal Service abbreviation (or other abbreviation approved by the CBP) is used.  



3.
Declarations

The final rule specifically authorizes country of origin to be provided in one of three ways: (1) a statement (e.g., “Product of U.S.”); (2) country name alone (e.g., “U.S.”); or (3) a checkbox.  The second option – country name alone – had been omitted from the seafood IFR but was included in the most recent IFR and the final rule at the request of FMI and others.



4.
Type Size and Location

As USDA has maintained from the outset, no specific type or font size should be prescribed for country of origin labeling.  The information may be typed, printed or handwritten but it must be “legible and conspicuous.” Consumers should be able to find the information “easily” and read it “without strain.”  


USDA does not require the information to appear in any one place on covered commodities sold in consumer packages.  The Agency notes that the information may be placed on the information panel or the principal display panel, although USDA encourages retailers and suppliers to place the information on the front panel “to the extent practicable.”  Country of origin information must not obscure or intervene with labeling information required under other regulations.  



5.
Remotely Purchased Products

In keeping with changes originally instituted in the seafood IFR, the final rule permits retailers to provide country of origin information either on the sales vehicle or at the time of delivery for product that consumers purchase remotely, e.g., over the internet, for home delivery. USDA notes that, if a consumer desires to purchase a covered commodity of a certain origin, the consumer “can specify as much to the retailer.”  


D.
Recordkeeping
From the outset, the recordkeeping requirements and the potential for having to develop traceability systems for country of origin presented the greatest potential costs and challenges to retailers and wholesalers.  For example, USDA’s first regulatory interpretation would have required retailers to maintain records at store level for each covered commodity for two years following sale. 

The 2008 Farm Bill significantly amended the law’s standards for recordkeeping.  Among other things, the amendments prohibit USDA from requiring persons subject to the law from keeping records that are not maintained in the normal course of business.  Based in part on these statutory changes, the final regulation simplifies the recordkeeping requirements in at least two important respects that were urged by FMI.  

First, the final rule removes the requirement that retailers maintain records relied upon at store level to establish country of origin for 1 year after sale.  Retailers are only required to be able to verify country of origin labeling for products for as long as they are on hand.  Second, the final rule clarifies the definition for “pre-labeled” products and confirms that country of origin information is not required on written records for those products that qualify as “pre-labeled.” Nonetheless, retailers will continue to need ways to verify country of origin claims made at store level based on information found on the master container and not on the product itself.  As the final rule maintains the provision that FMI recommended that permits retailers (and others) to maintain records off-site, provided that they can be provided to USDA within 5 business days of the Agency’s request, retailers and others may be able to fulfill requests for verification records without substantially changing existing systems.  
The true extent of the requirements may not be fully understood until USDA implements their enforcement program.  Working with the Agency through the development of the program may help to ensure that the requirements in practice are manageable under current systems.  



1.
Retailer Requirements


Retailers essentially have two obligations: (1) they must be able to verify origin claims made at retail for as long as the product is on hand and (2) they must maintain information on their suppliers for one year following retail sale.

a.
Verification of Claims Made at Retail and “Pre-Labeled” Products

The final rule imposes the following requirement on retailers:

Records and other documentary evidence relied upon at the point of sale to establish a covered commodity’s country(ies) of origin must either be maintained at the retail facility or at another location for as long as the product is on hand…  For pre-labeled products, the label itself is sufficient information on which the retailer may rely to establish the product’s origin and no additional records documenting origin information are necessary.  

7 CFR 65.500(c)(2) (emphasis added).  A product will be considered “pre-labeled” if (1)(a) the commodity’s country of origin and (b) the name and place of business of the manufacturer, packer or distributor
 are on either (2)(a) the covered commodity itself, (b) the consumer package
 in which the commodity is sold or (c) on the master shipping container.  7 CFR 65.218.  We expect that most covered commodities will be considered “pre-labeled” within the parameters of the definition.

To the extent that covered commodities are “pre-labeled” with the required information either directly on the covered commodity or on the consumer package, retailers will not have any further obligations in this regard.  The challenge will be for retailers that rely upon the information presented on the master shipping container to establish the country of origin of products that are otherwise not “pre-labeled.”

If these containers are discarded before the covered commodities are sold, the “label” upon which the regulation permits retailers to rely will likewise have been discarded; retailers may well need an alternate means to verify the country of origin of the products under these circumstances, despite the fact that the regulation states that no additional records documenting origin are necessary for “pre-labeled” products.  As the regulation grants retailers 5 business days to obtain this information from off-site, self-distributing retailers may be able to provide alternate documentation to support the claim (such as a bill of lading); retailers who source from wholesalers may be able to enter into agreements under which supporting documentation can be provided in a timely fashion. 

USDA states throughout the regulation that the country of origin labeling law is not a food safety law and is not intended to establish traceability. USDA also references the Bioterrorism Act recordkeeping regulations as a source of records that are kept in the normal conduct of business, although the Agency failed to signify that the standard for retrieval of records under this regulation would be sufficient.  Ultimately, it will depend on the specificity of the information that USDA ends up requiring when the enforcement program is developed.  FMI will continue to work with USDA in this regard.



b.
Records of Retail Suppliers

In addition to the foregoing, USDA requires retailers to maintain records that identify the covered commodity and the retail supplier for one year from the date that the origin declaration is made at retail.  For products that are not “pre-labeled” as defined above, the record must include information on the covered commodity’s country of origin.



2.
Requirements for Wholesalers and Intermediary Suppliers 

The final rule requires any person engaged in the business of supplying a covered commodity to a retailer, whether directly or indirectly, to maintain records to establish and identify the immediate previous source and immediate subsequent recipient of the covered commodity for a period of 1 year from the date of the transaction.  7 CFR 65.500(b)(3).  The regulation does not require this record to identify the country of origin of the product.



3.
Requirements for Importers of Record

Importers of record of imported covered commodities must maintain the following records for one year from the date of the transaction: (1) records that “provide clear product tracking from the port of entry into the United States to the immediate subsequent recipient” and (2) records that accurately reflect the country of origin of the item as identified in relevant CBP entry documents and information systems.  7 CFR 65.500(b)(4).

E.
Enforcement


1.
Liability 


The 2008 Farm Bill significantly revised the liability standard for the country of origin labeling law.  Under the statute as amended, if USDA determines that a retailer or supplier is in violation of the Act, USDA must notify the person accordingly and provide a 30-day period during the person may take the necessary steps to comply.  USDA may only fine the entity after providing notice and an opportunity for a hearing if the Secretary determines at the end of the 30-day period that the person has (1) not made a good faith effort to comply and (2) continues to willfully violate the Act.  Entities are subject to fines of up to $1,000 for each violation.


As with the seafood country of origin labeling program, USDA intends to enter into partnerships with the states to conduct audits of retailers and suppliers.  However, USDA will coordinate the scheduling and determine the procedures for compliance reviews.
  Only USDA is permitted to initiate enforcement action. 


2.
Preemption

The preamble to the final rule reiterates USDA’s determination that the federal country of origin labeling law preempts state origin labeling laws to the extent that the state programs encompass commodities that are covered by the federal law.  In particular, USDA notes that Alabama, Arkansas, Mississippi and Louisiana have origin labeling requirements for certain seafood products and that Wyoming, Idaho, North Dakota, South Dakota, Louisiana, Kansas and Mississippi have origin labeling requirements for certain meat products.  The federal law likewise preempts laws in Florida and Maine that require origin labeling for produce to the extent that the same commodities are covered by both the state and federal laws.  



3.
“Liability Shield”

At the urging of FMI and others, USDA reinstated the “liability shield” in the final regulation.  The rule now provides that retailers or intermediary suppliers will not be held liable for a violation of the Act if they are relying upon information received from their supplier, provided that the relying party does not “willfully disregard” information establishing that the country of origin information received from the supplier was false.  This section provides an added measure of protection for retailers and intermediary suppliers in their dealings with suppliers.   


F.
Cost/Benefit Analysis

Once again, USDA concluded that the economic benefits from country of origin labeling will be small and will accrue mainly to those consumers who desire country of origin information.  


Overall costs to implement the program in the first year are expected to be $2.6 billion.  USDA states that “increased costs are likely to be absorbed by all firms and establishments throughout the supply chain and some costs may be passed on to consumers.”  In addition, USDA states that “the costs will be absorbed by all consumers shopping at covered retailers.”  The estimated cost to the United States economy in higher food prices and reduced food production in the tenth year after implementation of the rule is $211.9 million.  


USDA found little evidence that private companies were unable to provide country of origin information if consumers had been willing to pay a premium for it or that consumers are likely to increase their purchase of food items bearing a U.S. origin label as a result of the rulemaking.  Nor does USDA believe that US producers will receive sufficiently higher prices.
  Despite the results of the cost/benefit analysis, USDA is required by law to promulgate the regulation.

*          *          *


We hope that the foregoing will be helpful to you.  Of course, if you have any questions or concerns regarding this matter, please do not hesitate to let us know. 
� 	The final rules for fish and shellfish will be codified at 7 CFR, Part 60; the final rules for all other covered commodities will be codified at 7 CFR, Part 65.


� 	The Agricultural Marketing Act was amended by both the 2002 Farm Bill and the 2008 Farm Bill to require country of origin labeling.  The most recent regulatory proceedings and the ones relevant to this analysis are the Mandatory Country of Origin Labeling of Fish and Shellfish Interim Final Rule (“Seafood  IFR”) 69 Fed. Reg. 59708 (Oct. 5, 2004) and the Mandatory Country of Origin Labeling of Beef, Pork, Lamb, Chicken, Goat Meat, Perishable Agricultural Commodities, Peanuts, Pecans, Ginseng, and Macadamia Nuts Interim Final Rule (“IFR” or “July 2008 IFR”) 73 Fed. Reg. 45106 (Aug. 1, 2008).


� 	Indeed, USDA has already taken its new inspection program on a ‘test drive’ of at least one store.  Please keep us posted if you are aware of any similar circumstances in your own stores.


� 	For simplicity, minimal citations to the regulatory text are included; where the regulations include parallel citations to the rules governing seafood and the rules governing all other covered commodities, only the latter rules are cited.  Moreover, no citations are included to preamble text as the pagination will not correspond to the text of the preamble to the final rule that will be published in the Federal Register.


� 	In guidance issued by USDA this past summer, the Agency confirmed that the requirement did not apply to convenience stores that were owned by a supermarket company simply because the parent company was PACA-licensed.


� 	To clarify the term “muscle cuts,” USDA states that “those cuts of meat (with or without bone) derived from a carcass (e.g., beef steaks, pork chops, chicken breasts, etc.)” are muscle cuts covered by the country of origin labeling requirement.  The Agency does not consider the following items to be “muscle cuts:” (1) cuts of meat that are removed during the conversion of an animal to a carcass, such as variety meats; (2) items sold as bones that are practically free of meat (e.g., lamb neck bones, femur bones, etc); and (3) items sold as fat that are practically free of meat (e.g., pork clear plate, chicken skin, etc).  


� 	The agency states in the preamble that fabricated steak is not a covered commodity because it is neither a whole muscle cut nor is it ground. In addition, USDA does not consider imitation ground beef, imitation hamburger and beef patty mix to be covered.  


� 	Perishable agricultural commodities are defined as “fresh and frozen fruits and vegetables of every kind and character that have not been manufactured into articles of a different kind or character and include cherries in brine.”  7 CFR 65.205.


� 	“Specific processing” continues to include the following: cooking (e.g., frying, broiling, grilling, boiling, steaming, baking, roasting), curing (e.g., salt curing, sugar curing, drying), smoking (hot or cold) and restructuring (e.g., emulsifying and extruding).  Meat items that have been needle-tenderized or chemically tenderized using papain or other similar additives are not considered to be processed.  Similarly, USDA does not consider meat products that have been injected with sodium phosphate or other similar solutions to be processed, because such solutions do not change the character of the covered commodity.  7 CFR 65.220.


� 	USDA clarified in the rule and the preamble that the following are not substantive food components, therefore, the addition of these substances alone will not render a product “processed:” water, salt, sugar, dextrose, phosphate, beef stock, yeast, and enzymatic tenderizers (e.g., ficin and bromelain).  


� 	For example, as sweet peppers do not have separate grade standards depending on their color, a package of “traffic light” peppers would not be considered “other” covered commodities and, therefore, the package would require country of origin labeling.  However, since USDA does have separate grade standards for iceberg lettuce and romaine lettuce, this type of salad mix would not require labeling.  The exception to this rule is for individual commodities that have different grade standards for different growing regions; for example, a combination of oranges from Texas and Florida would require country of origin labeling, even though USDA has separate grade standards for these growing regions.


� 	Retailers are also required to inform consumers of the “method of production” of covered seafood products.  As provided in the seafood IFR, the final rule requires the use of either “wild,” “wild caught,” “farmed” or “farm-raised.”  USDA still refuses to accept terms such as “long-line,” “cultivated,” or “line and hook” as acceptable methods to convey method of production.  7 CFR 60.300(a).  


� 	Despite the Agency’s use of the word “initiating,” USDA advises that the Agency does not expect retailers to maintain the records required of “initiating suppliers” in Section 65.500(b)(1).


� 	See, Federal Trade Commission, “Enforcement Policy Statement on U.S. Origin Claims” (December 1997).


� 	It would be worth checking with your local sources to ensure that only products that are actually harvested in these states (or elsewhere in the United States) can use the applicable marketing program; otherwise, the program would not be an adequate indicator of U.S. country of origin.  


� 	USDA will not accept the use of “may contain” or “and/or” statements if more than one country is present in a bulk bin.


� 	7 CFR 65.500(c)(1).  


� 	This is a departure from the preamble to the most recent interim final rule in which USDA encouraged retailers to post placards even if products were individually stickered.


� 	Abbreviations are permitted on commercial documents as long as the information can be understood by the recipient.


� 	The regulation identifies the following: “U.K.” for “The United Kingdom of Great Britain and Northern Ireland;” “Luxemb” for “Luxembourg;” and “U.S.” or “USA” for “the United States of America.”


� 	The place of business information must include at a minimum the city and state or “other acceptable locale designation.”  We understand from USDA that the latter alternative is intended to address products that may be imported from countries that do not have city and state designations.  


� 	In the final rule, USDA defines a consumer package as “any container or wrapping in which a covered commodity is enclosed for the delivery and/or display of such commodity to retail purchasers.” 7 CFR 65.130.  


� 	USDA was originally granted fining authority of up to $10,000 per violation.


� 	USDA states that the Agency will review possible methods to collect data relative to the availability and price of meat items by origin at the retail stores under review.  The Agency promises to provide any such information to the appropriate Members of Congress and congressional committees. 


� 	Indeed, one commenter indicated that the regulation would increase costs to cattle producers by $9 per head.
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